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The Honourable Bob Mackenzie 
MPP Hamilton East 

Minister 

Ontario Ministry of Labour 

400 University Avenue, 14th Floor 
Toronto, Ontario 

M7A 1T7 


Dear Minister: 


150, avenue Eglinton est 
5e etage 

Toronto (Ontario) 

M4P 1E8 


Telephone 
(416) 481-4464 


Télécopier 
(416) 965-4316 


It is our pleasure to provide you with the Annual Report of the Pay Equity 
Commission, which consists of the Pay Equity Office and the Pay Equity 


Hearings Tribunal, for the period April 1, 1990 to March 31, 1991. 


Yours sincerely, 


Csuad Pas Ee 


Brigid O’Reilly Beth Symes 
Commissioner Chair 
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COMMISSIONER’S MESSAGE 


This year began and ended with discussions on amendments to 
the Pay Equity Act, 1987 (the Act). In the spring of 1990, 
consultations were held with employers, women’s groups, unions, 
consultants and lawyers on the proportional value approach to 
achieving pay equity. In the winter of 1991, the proxy comparison 
approach to achieving pay equity in broader public sector 
workplaces where no male jobs exist, was the subject of another 
round of consultations. Both these approaches were 
recommended in a 1989 Commission report. Although no 
amendments to the Pay Equity Act, 1987 have yet been 
introduced in the Legislature, the discussions have made it clear 
that thousands more women in Ontario will benefit from the Act 
once it has been amended to include more job classes. 

This year also began and ended with major advertising 
campaigns aimed at working women and their employers. Both 
campaigns stressed that women’s work has value beyond what 
is recognized or remunerated. The ads also urged women to 
ask questions at their workplace and to call the Pay Equity 
Commission’s hotline for information about how the Act affects 
their jobs and wages. 

As this annual report makes clear, the Commission continued to 
give the employers and employees of Ontario the assistance they 
required to comply with pay equity legislation. What the report 
might not reveal is the dedication, energy, persistence, and 
professionalism that all of the staff have brought to the work of 
seeing pay equity become a reality in Ontario. 


Brigid O'Reilly 
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Pay equity, by removing gender bias 
from pay practices, will contribute 
not just to fairer and consequently 
more productive workplaces, but also 
to a society where women and men 
can achieve equality. 


Pay equity can be achieved. And 

it can best be achieved through 

the co-operation of those affected. 

The Pay Equity Commission will give 
these groups the support necessary 

to comply with Ontario's pay equity 
legislation: policy and research; 
information and education; and, if 
necessary, conciliation and appeal. 


THE 
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COMMISSION 
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INTRODUCTION 


The Pay Equity Commission of Ontario was established by the Pay 
Equity Act, 1987. The Commission is organized into two separate, 
independent parts, the Pay Equity Office and the Pay Equity Hearings 
Tribunal. 


The Pay Equity Office 


The Pay Equity Office is responsible for implementing the Pay Equity 
Act, 1987, through the following activities: 


conducting research into any and all related issues; 
® producing reports and making recommendations to the Minister; 
® conducting public education programs; and 


® providing assistance to employers, employees and bargaining agents 
if they are unable to reach agreement on a pay equity plan, or if the 
Act has been contravened. 


The Pay Equity Hearings Tribunal 

The Pay Equity Hearings Tribunal is the adjudicative arm of the 
Commission. It has exclusive authority to exercise the powers conferred 
on it by the Act, and to determine all questions of fact or law that arise in 
any matters before it. The actions and decisions of the Hearings Tribunal 
are “final and conclusive for all purposes”. 


Rs SS 
PAY EQUITY ACT, 1987 


Purpose of the Act 


The Pay Equity Act, 1987 became effective on January 1, 1988. Its 
purpose is to ensure that work traditionally done by women is paid the 
same as equal value work traditionally done by men. In 1986 the annual 
average salary for women working full-time, full-year in Ontario was 
$20,710 compared to $32,120 for men. Studies show that 25 to 33 per 
cent of that difference is due to the undervaluation of the kinds of work 
done principally by women. The Pay Equity Act, 1987 is intended to 
redress this inequity. 

According to the Act, employers in Ontario are required to pay their 
employees according to the value of the work done, regardless of 
whether it is women or men who principally do it. 
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The Pay Equity Act, 
1987 redresses 
systemic gender 
discrimination in 
compensation for 
work performed by 
employees in female 
job classes. 


According to Statistics 
Canada, in 1989 
women in Ontario 
earned $12,200 less 
for full-time work 
than men did. 


How Pay Equity Is to Be Achieved 

Public sector employers were required to post a plan and begin to make 
wage adjustments on January 1, 1990. Their wage adjustments must be 
completed by January 1, 1995. 

Private sector employers with 100 or more employees in Ontario are 
required to post a pay equity plan and to begin wage adjustments 
according to the schedule on this page. Adjustments must be made 
yearly by at least one per cent of the employer's previous year’s payroll 
until pay equity is achieved. Employers with 10 to 99 employees may 
post a plan voluntarily, but are not required to do so. They must, 
however, make the necessary wage adjustments to achieve pay equity 
by the legislated date. Private sector employers with fewer than ten 
employees are not covered by the Act. 


Comparing Jobs 

Employers are required to identify and group into job classes positions 
that are similar in duties and responsibilities, qualifications required, and 
methods of recruiting, and that have the same compensation schedule, 
salary grade or range of salary rates. 

These job classes are then classified as “female”, “male” or “gender 
neutral”. For this purpose, a female job class is considered to be one in 
which at least 60 per cent of the employees are women; a male job class 
is one in which at least 70 per cent are male. Historical incumbency and 
gender stereotyping are also to be considered in establishing the classes. 

Each class is then evaluated on four factors: skill, effort, responsibility 
and working conditions. The classes are then compared. 

If a female job class is found to be equal or comparable to a male job 
class, the former must be paid at the same rate as the latter. Where this is 
not already being done, pay adjustments must be made for both men 
and women in the female job class until pay equity is achieved. 


PAY EQUITY SCHEDULE 

Number of Employees Posting Date Pay Adjustments 
Begin 

500 or more January 1, 1990 January 1, 1991 

100 to 499 January 1, 1991 January 1, 1992 

50 to 99* January 1, 1992 January 1, 1993 

10 to 49* January 1, 1993 January 1, 1994 


“Number of employees” is the average number of employees in the organization, 
working in Ontario in 1987. 


* Private sector employers with fewer than 100 employees are not required to post, but 
may do so voluntarily. They are required to achieve pay equity by the mandatory 
dates: January 1, 1993, for employers with 50 to 99 employees; and January 1, 1994, for 
employers with 10 to 49 employees. 
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FINANCIAL STATEMENT 


Actual expenditures for the fiscal year 1990-91 


1990/91 
Salaries and Wages $3,663,948 
Employee Benefits 491,163 
Transportation & Communications 458,296 
Services POs 
Supplies & Equipment 244,715 


TOTAL $6,652,235 


THE 
PAY EQUITY 
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STAFF 


Sixty-seven people were employed 
by the Commission at the end of the 
fiscal year, including 15 people 
appointed to the Tribunal by the 
Lieutenant Governor in Council. The 
following people worked at the Pay 
Equity Commission at some time 
during 1990-91. 


Jane Adams 
Christine Ah-Kian 
Georgette Ah-Kian 
Linda Ah-Teck 
Carmen Ahluwalia 
Wayne Aldridge 
Lois Bain 

Carolynn Beange 
Thérése Beaulieu 
Fred Berenbaum 
Angela Boij 

Bruce Budd 

Lynn Burkart 

Kevin Burkett 
Joyce Caldwell 
Tiziana Caramanico 
Margaret Chueng 
Ron Chyczij 
Colleen Coholan 
Eloise Coleman 
Steve Crossman 
Mary Ellen Cummings 
Wendy Cuthbertson 


Shamsh Damji 
Terri Darby 
Helen de Wolde 
Savi Diaram 
Diana Dick 


Barbara Donaldson 


Malcolm Douglas 
Donald Dudar 
Dayna Firth 
Carrie Gallant 
Peter Gallus 
Susan Genge 
Barbara Hershorn 
Patricia Hughes 
Donna Johansen 
Barbara Kelly 
Kimberley Kelly 
Simone Koffman 
Nicole Labelle 
Sharon Laing 
Annie Lapid 
Murray Lapp 
Nicole Leclerc 
Gerald Lee 

Irene Lee 

Leslie Macleod 
Kim Malcolmson 
Rita Malinowski 
Julie Mason 
Boris Mather 
Carole Mcilveen 
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Mary Anne McKellar 
Selwyn McSween 
Patricia Murtagh 
Carol O’Donnell 
Melda Okoye 
Brigid O'Reilly 
Margaret Paczynski 
Ralph Palumbo 
Indra Paramaguranthan 
Ann Peers 

Jan Pell 

Cynthia Persaud 
Donna Romanowski 
Janice Rooney 
Carol Sachowski 
Myra Salonga 

Janis Sarra 

Naomi Sayegh 
Geri Sheedy 
Lianne Sherbaty 
Janet Slone Taylor 
Margaret Smiley 
Linda Sullivan 
Beth Symes 

Salina Szechtman 
Daniele Talbot 
John Tossell 

Cathy Walker 

Nan Weiner 

Anne Wong 

Maria Woyce 


THE 
PAY EQUITY 
OFFICE 
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THE COMMISSIONER’S OFFICE 


In 1990-91, the Commissioner's Office continued to provide leadership 
and counsel to the Pay Equity Office, and to all of those involved in pay 
equity issues, through its three-person staff: the Commissioner, the legal 
counsel and the executive secretary. 

The Commissioner is the chief administrative officer for the 
Commission. She chairs the Executive Committee of the Pay Equity 
Office and reports directly to the Minister on all matters related to pay 
equity. In addition to carrying out these responsibilities throughout the 
year, the Commissioner spoke on pay equity issues at conferences, 
seminars, and other gatherings, and met on a regular basis with groups 
having an interest in pay equity, including employers, employees, and 
unions. 

Legal counsel serves on the Executive Committee, advises the Pay 
Equity Office staff on pay equity matters, provides advice on policy 
papers and submissions related to amending the Act, is the freedom of 
information co-ordinator, and speaks to groups interested in pay equity 
issues. In addition to these ongoing activities, this year the legal counsel 
presented a paper to the Nova Scotia Pay Equity Commission on 
possible changes to their legislation. 

The executive secretary continues to co-ordinate schedules, handle 
correspondence, and provide liaison with the Ministry on the Minister’s 
correspondence. 

Internally, the Commissioner initiated a pilot project allowing 
discretionary leave for family matters. All Pay Equity Office staff have up 
to three days during the year to deal with personal matters related to 
family responsibilities. This pilot project recognizes changes in the 
workplace and family structure, as well as family responsibilities to 
people beyond the nuclear family. 


Strategic Planning 

During the past year, the work of the office shifted as smaller, frequently 
non-unionized, workplaces approached the date when their pay equity 
plans were to be posted. In addition, case loads for review officers were 
increasing as more employers and employees sought advice on pay 
equity plans. These changes highlighted the need for a strategic 
operations plan that would allow the Office to respond quickly to 
changes in the demands placed on it. After a two-day session in July, 
1990, a plan was developed for the next year. The plan is updated 
quarterly. 
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There are 
approximately 
4,950,000 people 
employed in Ontario; 
of these about 
2,200,000 or 44.4 per 
cent are female. 
Approximately 
1,750,000 of these 
women work for 
employers covered by 
the Pay Equity Act, 
1987. 


If proposed 
amendments to the 
Act are enacted, it is 
estimated that an 
additional 420,000 
women will benefit 
from pay equity. 


Pay Equity Clinic 

Concern had been growing about the difficulties non-unionized women 
might have in finding funds for legal representation before the Pay 
Equity Hearings Tribunal. In December, 1990, after consultation with the 
Commission, the Minister of Labour announced that a pay equity clinic 
would be established to provide information, advice and advocacy to 
assist primarily non-unionized women in asserting their pay equity 
rights. 


Amending the Pay Equity Act, 1987 

As the year began, the Ministry of Labour’s consultations on Policy 
Directions: Amending the Pay Equity Act were in progress. The Pay 
Equity Office recommended the proxy comparison method for assessing 
the value of female-dominated work where there were no comparable 
male-dominated positions, such as in the child care field. There was 
already general agreement on adding proportional value comparisons 
between predominantly male and female jobs within the same 
organization. 

The Commissioner met with the new Minister of Labour in the fall and 
presented the need for a pay equity clinic, and an amendment to the Act 
to include both proportional value and proxy methodologies. In a 
speech in the House on December 18, 1990, the Minister of Labour 
announced that a bill to amend the Act would be introduced in the 
spring — an amendment that would assist an estimated additional 
420,000 women to benefit from the legislation. 

The Office participated in the Ministry consultations on the proxy 
method in March of 1991. 


The Advisory Council 


The Advisory Council is an outside body, established by the Commission 
and made up of representatives of labour, women’s groups, 
management, and the legal community. The Council continued to 

meet with the Commissioner and the Executive Committee throughout 
1990-91. 

In particular the Council provided valuable advice during the 
consultation on proportional value and proxy comparisons in March of 
1991; it supported efforts to establish a pay equity clinic, and acted as a 
sounding board for Implementing Pay Equity in the Workplace, a new 
publication for smaller employers. 

Members of the Advisory Council were: Peter Barkla, Campbell Soup 
Co. Ltd.; Mary Cornish, Equal Pay Coalition; Julie Davis, Ontario 
Federation of Labour; Léo Gérard, United Steelworkers of America; Marg 
Gillies, ICI Canada Inc.; Angelo Pesce, Ryerson Polytechnical Institute; 
Hal Rolph, McMillan, Binch. 
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Pa eT is a aa 
THE SECOND INTER-GOVERNMENTAL CONFERENCE ON PAY EQUITY 


A second inter-governmental conference on pay equity was hosted by 
the Prince Edward Island Pay Equity Bureau in Charlottetown, June 20 to 
22, 1990. This was a follow-up to the first conference, hosted by Ontario 
the previous year. Thirty people attended, representing all ten provinces 
and the federal government — only the Territories were unrepresented. 

The Deputy Minister of Labour for PEI opened the conference, which 
was chaired by the Commissioner of Pay Equity in the province. 

Representatives of each province and the federal government 
presented reports on changes in pay equity in their jurisdictions over the 
previous year. Panel discussions were held on implementing pay equity, 
gender bias, salary administration, and dispute resolution mechanisms. 

Such inter-governmental conferences provide the only forum for the 
exchange of ideas among the senior bureaucrats who are involved in 
developing and implementing pay equity programs. The continuation 
of these conferences is seen as essential for maintaining a network of 
policy makers on pay equity, for keeping pay equity on the public 
agenda, and for sharing experiences and exchanging information 
affecting the progress of pay equity in all parts of the country. 


Pee ei 
THE OPERATIONS BRANCH 


The Operations Branch provides financial and administrative support 
services to the Pay Equity Office and to the Pay Equity Hearings 
Tribunal. These services involve finance, human resources, purchasing, 
telecommunication systems, a library, reception, and mail and 
publication distribution. 

New initiatives undertaken in 1990-91 include: the development of a 
Management Board report on financial and human resources, the 
implementation of an automated financial management system for 
monitoring costs, and the production of an administrative handbook for 
the use of Commission staff. 

The Commission library is available to the public during business 
hours and includes a small reading area for researchers. In addition to 
material on pay equity, the library houses information and publications 
on job evaluation, labour law, employment equity, industrial relations, 
and the history of women in Canada. It has become a recognized 
resource for Canadians seeking pay equity information and receives 
international requests as well. 
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Proportional Value 


Proportional value is 
a way of comparing 
female and male job 
classes by: 

b> looking at the 
relationship between 
the value of the work 
performed and the 
compensation received 
by male job classes and 
then 

p> applying the same 
principles and practices 
to compensating female 
job classes. 

Pay equity is 
achieved when the 
relationships are the 
same for both female 
and male job classes, 


A SE eM ES 
THE POLICY AND RESEARCH BRANCH 


The Policy and Research Branch is responsible for developing policy 
within the Pay Equity Office, and for conducting research on pay equity 
issues. 

Ontario’s pay equity legislation continues to be in the lead in defining 
fairness in the work place for women, not only in Canada but 
throughout the world. Increasingly the Commission is consulted by 
other governments, both across the country and beyond its borders. 

This year the branch undertook a number of studies: 

» A major research study, What works... Experiences with 
Implementation of the Pay Equity Legislation, assessed the 
experiences of those involved in the first round of implementing the 
Pay Equity Act, 1987. It is based on interviews with a random sample 
of employers, unions, associations and consultants throughout the 
province. 

In general those interviewed believed that instituting a gender- 
neutral job comparison system had been of benefit to their 
organization, and many found that it led to an overall re-evaluation of 
wage levels. However, in many cases the benefits were felt less by 
lower-paid female job classes because frequently no comparable male 
job class could be found. Some employers had difficulty complying 
with the deadline, pointing out the need for employers to begin plans 
for pay equity as early as possible. 

» A survey of employers in Ontario required to post pay equity plans on 
January 1, 1990 was undertaken. The survey focused on public sector 
employers and private sector employers with 500 or more employees, 
and measured the status of pay equity for those involved in the first 
round of implementing the Act. 

» A paper, Basics of Proportional Value Comparisons, was produced in 
response to the Minister of Labour’s announcement in December of 
1990 that the Act would be amended to include proportional value 
comparisons. It outlines the basic elements of this approach. 


The branch was also actively involved in generating information and 
consulting on the development of proxy comparisons as a method of 
achieving pay equity for female job classes where no male job class 
exists within the establishment. 

An Environmental Scanning Report is produced quarterly for the use 
of the Commission staff. The report is intended to identify issues — such 
as unemployment, average wage settlements, interest rates, 
bankruptcies, inflation, and pay equity in other jurisdictions — that affect 
the environment within which pay equity is being implemented. 

The Branch is also responsible for responding to day-to-day policy 
questions that are directed to the Commission. 
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Toll-free hotline: 
1-800-387-8813 


The hotline allows 
us to respond 
immediately to the 
demands of our 
target audiences. It 
lets us know the 
thoughts, views and 
concerns of the very 
people who have to 
apply pay equity. 


RL 
THE INFORMATION AND EDUCATION SERVICES BRANCH 


The Information and Education Services Branch provides employers, 
employees, bargaining agents and the general public with the 
information and training they need to understand and implement pay 


equity. 


Pay Equity Hotline 

The toll-free hotline provides answers on all aspects of pay equity to 
questions from employers, employees, and bargaining agents. This year 
the hotline responded to more than 32,000 calls; 6,300 from the public 
sector, 13,000 from the private sector, and 13,000 from individuals. 


Reaching Non-union Women 

In order to benefit from pay equity, women must understand their rights. 
In anticipation of the extension of pay equity to smaller establishments, 
where employees are frequently not unionized, the Branch carried out a 
province-wide, bilingual, advertising campaign aimed at non-unionized 
female workers. 

Prior to the campaign, extensive public opinion research was 
undertaken to determine attitudes and concerns about pay equity among 
this group. The campaign then made use of bus shelter and transit 
advertising to inform as broad a group of women as possible of their 
right to pay equity, and told them how to get help through the pay 
equity hotline. At the same time, information folders in English, French 
and other languages were distributed through shopping mall kiosks 
across the province, and posters were produced for use in the 
workplace. Many women called the Commission for information and 
help as a result of this campaign. 


Education and Training 


Five education officers within the branch provide training and 
counselling for employers and bargaining agents working toward the 
implementation of pay equity. These and other staff members have 
participated in 2,900 speaking engagements and consultations with 
about 49,000 participants since the Commission was established. 
Education officers also worked with employees to advise them of their 
rights at all stages of pay equity implementation. 

Regular meetings with pay equity consultants and union leaders kept 
these key groups informed on the progress of pay equity. Mailings to 
businesses and unions provided regular updates for employers and 
bargaining agents. 

This year the branch began free, weekly, in-house seminars for 
employers in the Toronto region. Regional seminars in other areas 
continue to be held. 
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Publications 


Pay Equity Commission publications provide important information to 

employers, employees and unions. A regular newsletter was sent to 

more than 16,000 organizations and individuals. To make sure that pay 

equity is well understood by all women who might benefit, many 

Commission publications were developed or rewritten in plain language 

in both French and English. 

To provide training and guidance for smaller employers, and to allow 

for more flexibility, the Commission revised its workbook Jmplementing Starting the Pay 

Pay Equity in the Workplace. Equity Process 
To start the pay 
equity process, 
employers and 


PUBLICATIONS AVAILABLE bargaining agents 
must complete the 
Pay Equity: A Matter of Fairness Glossary of Action Verbs Sollowing steps: 
A brochure about the basics of A list of verbs used to describe jobs. b> determine the 
pay equity. : employer, establish- 
Overlooked Factors in Job Content ments and number of 
Questions and Answers about A two-page list of factors that will pay equity plans; 
Pay Equity help in job evaluation. p> determine the job 
A 12-page booklet that answers ; a A OE, Se 
ay ean for employers and ee ee Ey ey Hae fos ee 
en - ae es An information package written in Paces 
aes easy-to-understand language that Be Geter ie 2] Te JOD 
Bringing Objections to Non-union explains pay equity, talks about ae Ws is a f 
: ‘ mate DV, . 
Pay Equity Plans what must be in the pay equity plan, beste es esas 
An article reproduced from the Pay and gives tips on how to talk to the Poe ‘ laced ; 
; et, : neutral job comparison 
Equity Commission newsletter that employer about pay equity. eee 
explains how non-unionized : : 
P ; : Is Pay Equity Working For You? > collect detailed job 
women can object to a pay equity =! ; 
ce A brochure on how to file a pay information from 
a equity complaint. employees; 
Implementing Pay Equity in we evaluate the female 
the Workplace and male job classes 
A primer on how to get pay equity using the gender- 


neutral comparison 
system selected. 


started in small establishments. 
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In 1989, 65 per cent 
of women with 
preschoolers 
participated in the 
labour market. They 
are the fastest 
growing group in the 
labour force. 
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THE REVIEW SERVICES BRANCH 


The Review Services Branch investigates and mediates complaints 
and objections raised by those involved in negotiating pay equity 
plans, or those affected by the plans. 


The Role of a Review Officer 

A review officer is appointed after a complaint or objection has been 
made to the Commission. The officer investigates the issues involved 
and attempts to help the participants reach a settlement. This 
approach reflects the “self-managed” nature of the Act. 

Only if a review officer is unable to achieve a settlement is the 
Act’ order function used. An order provides a resolution to issues 
confronting the parties and outlines the reasoning behind the decision 
to encourage the affected parties to accept and implement it. Any 
party to an order may request a hearing of the Pay Equity Hearings 
Tribunal in the matter. 

Review officers bring a wide range of skills and backgrounds to 
their cases that reflect the communities served, the technical areas 
involved, and the procedures required. 


The Year in Review 


This was a year of consolidation for the Branch as it was able, with the 
addition of only three new case management positions, to handle a 
large volume of cases and address a number of new interpretive 
issues. A number of significant issues and projects were addressed: 


» The branch assisted in the conclusion of most of the outstanding 
plans in the public sector, including boards of education, 
municipalities and hospitals. 


» The first non-union cases were engaged. These have proven to be 
procedurally complex, particularly when a number of separate 
objections are made to the same plan. 


» The branch responded to the first “maintenance of pay equity” 
cases, underlining the requirement of the Act to both establish and 
maintain pay equity. 

» It contributed to policy development in connection with the 

proposed amendments to the Act, and their practical application. 


pe It developed anonymous summaries of Review Services orders, in 
response to a freedom of information request. These summaries are 
now available in the Commission’s Library. 


» And it outlined and presented the need for additional staff to 
handle the increased workload. Each of the 16 review officers is 
carrying about twice the optimal workload. (Approval for 
additional staff was received after the end of the year.) 
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Review officers shall 
monitor the 
preparation and 
implementation of 
pay equity plans, 
shall investigate 
objections and 
complaints filed with 
the Commission, may 
attempt to effect 
settlements and shall 
take such other 
action as is set out 
in this Act or in an 
order of the Hearings 
Tribunal. 

Pay Equity Act, 1987 


Objectives for the Coming Year 


In the coming year: 

» Twelve new review officers, and six new case management staff are 
to be recruited and trained. This increase will require a restructuring 
of the branch, and will provide an opportunity to address 
employment equity and staff development objectives. 

® Case issues which arise in anticipation of amendments to the Act will 
require response. 

» Employers and unions in establishments in the private sector with 
fewer than 100 employees, where posting a plan is optional but 
achieving pay equity is not, have special needs for which the branch 
will provide. 

» A satisfactory conclusion to a number of large, non-union cases, each 
of which involves more than 100 individual objections, is to be 
brought about. 

® And the branch continues to work to develop an understanding of the 
meaning and implications of pay equity within the community it 
serves. 


$e 
SUMMARY OF CASES HANDLED BY THE REVIEW SERVICES BRANCH 
a 


Fiscal Cases New Cases Cases Cases 

Year Carried From + Cases = in - Closed = Ongoing at 
Previous Year Opened Progress Year End 

88-89 0) 44 44 1) aS 

89-90 28) 1108 ios 192 941 

90-91 941 1028 1969 540 1429 * 

en 


* orders have been written in 188 of these ongoing cases. 


CASES CLOSED 
eS 


Fiscal Settled Ordered Referred Decided Total 
Year 
ee 
88-89 iy O O 2 19 
89-90 109 79 3 1 192 
90-91 496 39 O 5 540 


EE eee 


“Ordered” means a settlement could not be reached and the review officer issued an 
order in the dispute. [Pay Equity Act, 1987, sections 16(2) and 24.] 


“Referred” means the case was referred to the Pay Equity Hearings Tribunal without 
settlement or order. [Pay Equity Act, 1987, section 23(2).] 


“Decided” means the case was found to be outside the jurisdiction of the Commission. 
[Pay Equity Act, 1987, section 23(3),] 
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PERSe FS SE 
INTRODUCTION 


The Pay Equity Hearings Tribunal is responsible for adjudicating 
disputes that arise under the Pay Equity Act, 1987. It is a quasi-judicial, 
administrative tribunal, separate and independent from the Pay Equity 
Office. The Tribunal is tripartite in structure with vice chairs and 
members representative of employees and employers. 


Mission Statement 
The mission statement sets out the goals of the Tribunal for its operation 
and provides a measure against which to evaluate its effectiveness. 


The purpose of the Pay Equity Act, 1987 is to redress systemic 
gender discrimination in compensation. Its implementation will 
contribute to a fairer and more productive workplace, where 
both women and men may achieve equality. 


The goals of the Pay Equity Act can best be achieved through 
the co-operation of employers, bargaining agents, and 
employees. The Pay Equity Hearings Tribunal is committed to 
encouraging settkement between parties, and will provide a final 
and binding mechanism to resolve disputes. 


The Tribunal is committed to a hearing process and to decisions 
which balance the need to be fair, accessible and efficient. The 
Tribunal will engage in an active program of outreach to the 
community to monitor the achievement of our goals. 


The Tribunal is committed to attracting and retaining qualified, 
interested and capable individuals. The professional 
commitment of these individuals will be fostered through 
collegial working relationships and by the provision of a quality 
working life. 
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The goals of the Pay 
Equity Act, 1987 can 
best be achieved 
through the co- 
operation of 
employers, bargain- 
ing agents, and 
employees. The Pay 
Equity Hearings 
Tribunal is commit- 
ted to encouraging 
settlement between 
parties, and will 
provide a final and 
binding mechanism 
to resolve disputes. 


The legislation 
required over 8,000 
pay equity plans in 
the public sector and 
over 7,000 plans in 
the private sector to 
be prepared and 
posted by January 1, 
1991. Fewer than 
one per cent of these 
plans have come to 
the Tribunal for 
adjudication. 


Case Statistics 

As of March 31, 1991, the Tribunal has received 197 applications for 

hearing; 122 of these applications were received in this fiscal year 

(April 1/90 to March 31/91). The status of these applications at year end 

was: 

» 15 completed cases (final decision issued), 

® 90 adjourned sine die or awaiting the outcome in Women’s College 
Hospital, 

p 42 withdrawn or otherwise settled in full, and 

50 continuing. 

The legislation required over 8,000 pay equity plans in the public sector 

and over 7,000 plans in the private sector to be prepared and posted by 

January 1, 1991. The Tribunal has received 197 applications for hearing, 

affecting approximately 125 plans. That is, fewer than one per cent of 

these plans have come to the Tribunal for adjudication. 

This year, the Tribunal held pre-hearing conferences and hearings in 
Toronto, Ottawa, Sault Ste. Marie, Windsor, Kingston, Belleville, Thunder 
Bay, Peterborough, North Bay, Timmins, and London. The Registrar 
scheduled the place of hearing based on the needs of the parties, the 
witnesses, and the Tribunal. Approximately half of the pre-hearing 
conferences were held outside Toronto; 25 per cent of hearing days 
were held in regional centres. 


Issues before the Tribunal 


In the public sector, the issues in dispute have begun to shift from initial 
plan preparation issues such as “who is the employer?” and “what 
information must be disclosed?” into mid plan issues, such as gender 
neutrality of the job comparison system and achieving and maintaining 
pay equity. As well, employers and bargaining agents are beginning 

to deal with issues surrounding the relationship between collective 
bargaining and pay equity. 

The Tribunal has received five private sector cases. All of them were 
settled either before or during the hearing. It is expected that the 
proportion of private sector cases will increase as smaller private sector 
employers are required to post and implement their pay equity plans. 

In several cases non-unionized employees have applied to the 
Tribunal for hearings about their pay equity plans. These applications 
have been received from individuals, from groups of individuals, and 
from agents appointed to act on the employees’ behalf. It is expected that 
this trend will continue, and that cases of this kind will form a significant 
part of the future caseload. 
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REESE SR SES 
PAY EQUITY HEARINGS 


Pre-hearing Conferences 


In this reporting year the Tribunal held 58 pre-hearing conferences. In 
the course of these conferences, approximately 40 per cent of the cases 
were settled, most of them by adjournments sine die. 

The purpose of a pre-hearing conference is to prepare a case for 
hearing. A vice chair meets with the parties and assists them to identify 
and narrow the issues in dispute, to reach agreement on procedural 
matters, to prepare a statement of agreed facts, and to exchange 
documents. The parties sign a Pre-hearing Memorandum setting out the 
agreements reached. This document is given to the panel that hears the 
case. If the matter goes on for hearing, the vice chair who presided at the 
pre-hearing takes no further part in the case. 

The desired result of a pre-hearing conference is a shorter, smoother 
hearing. The conferences are of particular assistance to parties who are 
not represented by counsel and who have not previously appeared 
before the Tribunal. The vice chair is able to explain Tribunal practices 
and to answer any questions. 

Pre-hearing conferences are scheduled for between one to four weeks 
(ten days on average) before the first day of the hearing. In setting the 
date for the pre-hearing, the Registrar must balance the time required for 
the parties to prepare for the hearing and the need to allow for the 
scheduling of another case should the matter be settled. In trying to 
balance these factors, the Registrar is now scheduling the pre-hearing 
conference approximately three weeks prior to the first day of hearing. 

In order for the pre-hearings to be effective, it is essential that the 
parties be well prepared. The Tribunal has outlined its expectations in its 
“Pre-Hearing Guidelines”, and copies of this document are sent to all 
parties when the date for the pre-hearing is set. The parties appearing 
before the Tribunal have said that pre-hearings are an effective use of 
resources for the parties and for the Tribunal. The Tribunal will continue 
to monitor the effectiveness of pre-hearings. 
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The desired result 
of a pre-hearing 
conference is a 
shorter, smoother 
hearing. 


In Ontario women 
represented 28 per 
cent of the total 
workforce in 1960. 
They now account 
for approximately 
45 per cent. By the 
turn of the century, 
half of the entire 
labour force will be 
female. 


Scheduling 

The Tribunal’s goal is to schedule cases for hearing within 60 days of 

receipt of the request for a hearing. This year the average has been 

71 days. In those cases where the first day of hearing was beyond the 

60 day target, all parties requested the extension and the Tribunal was 
convinced that there were good reasons for granting it. 

When scheduling the cases, the Registrar originally asked the parties 
to estimate the number of days required for the hearing. Then days were 
set aside based on that estimate. However, when cases were settled at 
pre-hearings, those dates were not needed and it was often difficult to 
substitute another case on short notice. 

As a result, the Registrar has started scheduling two days of hearing 
for each case. If the matter is not settled at the pre-hearing, additional 
dates are set based on an assessment of the length required for the case. 
The advantage of this approach is a reduction in hearing days lost due to 
settlement. The disadvantage is that if the case does proceed to hearing, 
there may be a gap between the initial and subsequent days of hearing. 
The Registrar continues to assess the effectiveness of these options. 

The Tribunal remains committed to being accessible and efficient, and 
to maximizing the use of its available hearing dates. We are concerned 
that, on average, the first day of hearing is outside our stated goal. Faced 
with an increasing caseload and our desire to meet our goal, the 
Registrar may have no option but to simply set the first date of hearing 
within the 60 day period, with or without the consent of the parties or 
their counsel. 


Adjournments 

The Registrar sets hearing dates after consulting with the parties and 
their counsel. It is the Tribunal’s policy not to grant adjournments once 
hearing dates are fixed, except in extraordinary circumstances. The 
panel scheduled to hear the case will consider such requests and make 
its decision based on the reasons for the request, the submissions of 

the other parties, and what is fair and just in the circumstances. 
Adjournments have been granted, for example, when a witness became 
ill or a counsel suffered a bereavement. 
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Length of Hearings 

In the last annual report, the Tribunal stated its concern that some of its 
hearings had been complex and lengthy, and therefore beyond the 
resources of most parties. The length of hearings remains an issue. 

Of the cases that have gone to a hearing, the average number of 
hearing days is 15. However, this statistic includes two very long 
hearings. The Haldimand-Norfolk case required 60 days of hearing and 
the case of Women’s College Hospital, which involves three hospitals 
and six applications to the Tribunal, 90 days of hearing have been held. 
If these two cases are removed from the calculations, the average 
hearing length is eight days. 

Both the Haldimand-Norfolk and the Women’s College Hospital cases 
involve the difficult factual and legal issues of what makes a comparison 
system gender neutral. There has been no jurisprudence to guide the 
parties in shaping their cases and, as a result, they have chosen to call 
substantial numbers of expert witnesses to assist the Tribunal in its 
deliberations. Many days of hearing have been spent in qualifying the 
expert witnesses and in examining and cross-examining them. There 
may be alternate ways of qualifying witnesses as experts, and of 
receiving and testing their evidence. 

The nature of the cases before the Tribunal is changing. This year the 
Tribunal has heard a number of shorter cases, requiring only one or two 
days of hearing. We expect that as more decisions are released, parties 
applying to be heard will have greater guidance as to what evidence 
may be helpful to the Tribunal, and hearings will be shorter. 


Settlements 


The Tribunal is committed to encouraging settkement between the 
parties. Settkements may occur at the pre-hearing, between the pre- 
hearing and the first day of hearing, or during the hearing process. In 
appropriate cases, Tribunal members representative of employees and 
employers have met with the parties to try to effect a settlement. 

It is the Tribunal’s policy that the terms of the settlement are a matter 
between the parties. The Tribunal is not a party to the settlement 
agreement, does not approve it, and normally is not aware of its 
contents. Based on the settlement, the parties may withdraw their 
request for a hearing or may ask for an adjournment sine die. When the 
Tribunal adjourns a matter sine die on the agreement of the parties, the 
matter will be dismissed one year after the adjournment has been 
granted, unless a party asks that the matter be re-scheduled for hearing 
within that period. 
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On December 18, 
1990, the Minister of 
Labour announced 
the creation of a Pay 
Equity Clinic to 
provide information, 
advice and advocacy, 
primarily to non- 
unionized women. 


Court Reporters 

The panel hearing a case may choose to have a court reporter record 
and transcribe the proceedings. This decision depends upon the needs 
of the panel, the length of the hearing, and the complexity of the 
evidence. Copies of the transcript may be purchased from Network 
Court Reporting Ltd. or may be read in the Tribunal’s library. The 
Tribunal has begun to explore putting transcripts into a PC data base. 


Access for Unrepresented Parties 


Most parties who have appeared before the Tribunal have been 
represented by experienced labour lawyers. Their thoughtful 
submissions have greatly assisted the Tribunal in arriving at its decisions. 
Increasingly, however, the parties before the Tribunal are not 
represented by lawyers. To date, employers, unions, and individual 
employees have come to the Tribunal without legal counsel. The 
Tribunal has published a user guide to explain its procedures to such 
parties. The pre-hearing conference also provides an opportunity for the 
vice chair to review the parties’ expectations and to answer their 
questions. If a party is not represented by counsel at a hearing, the panel 
and the other counsel are obliged to ensure that the hearing process 
remains fair for all the parties. 

Despite its best efforts at accommodation, the Tribunal is very aware 
that it is difficult to come to a hearing without representation. In 
December, 1990, the Minister of Labour announced that a Pay 
Equity Clinic would be established to assist unrepresented women. 

The Ministry of Labour entered into an agreement with Parkdale 
Community Legal Services to provide these services on an interim basis. 
The Canadian Manufacturer's Association provides advice and education 
about pay equity to its employer members. The Registrar continues to 
inform unrepresented parties about these services. 


Services in French 


The Tribunal is committed to providing services in French and its Rules 
of Practice, Forms, and Notices of Hearing are available in both 
languages. The Tribunal’s Solicitor and most of the support staff are 
bilingual and are able to assist anyone seeking services in French. This 
year, the Tribunal received one request for services in French and 
assigned a bilingual panel to hear that case. The request was withdrawn 
on the first day of the hearing. 
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Decisions 


The Tribunal is committed to the timely release of its decisions. For those 
decisions issued in 1990-91, the time from the last date of the hearing to 
the release of the decision averaged 39 days. However, five major cases 
completed their hearing during this year, and decisions have not yet 
been issued. These cases have required the Tribunal to review the large 
volumes of evidence presented at the hearing, to sort through conflicting 
expert evidence, and to deal with difficult legal issues. 

The Tribunal is aware that the parties need decisions quickly so that 
they may complete the pay equity process. In appropriate cases, a panel 
may issue an oral decision and then give written reasons at a later date. 
At the end of a hearing, the panel will review the materials and establish 
a timetable for drafting the decision. Although writing time has been 
built into the hearings schedule, if a case has been very long, additional 
writing time will be set aside for the panel. We hope that awareness of 
this issue and the availability of information on the release of decisions 
will improve the Tribunal’s record. 

Last year the Tribunal published and distributed the first volume of the 
Pay Equity Reports. Too few decisions were released this year to warrant 
the publication of a second volume. Instead, the Tribunal mailed copies 
of recent decisions to its constituencies in December of 1990. Decisions 
are available within 48 hours of their release through QuickLaw, and 
individual decisions are mailed on request. The second volume of the 
Pay Equity Reports will be published in the fall of 1991. 


Review of Tribunal Rules, Forms and Procedures 


In order to review its practices and to ensure that its hearing process 
is fair, accessible and efficient, members representative of employees 
and those representative of employers meet regularly with their 
constituencies to talk about Tribunal practices. In addition, the Chair, 
Alternate Chair and Registrar met with representatives of parties and 
their counsel to ask for comments, criticisms and suggestions about 
Tribunal procedures. Based on the feedback received, a tripartite 
committee of the Tribunal is reviewing its procedures. 
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Decisions of the 
Tribunal are avail- 
able within 48 hours 
of their release 
through QuickLaw, 
and individual 
decisions are mdiled 
on request. 


EN ae TNE BR MOAB ES 
HIGHLIGHTS OF TRIBUNAL DECISIONS 


Substantive Matters 


Is the national bargaining agent bound by the actions of its local? 


The Canadian Union of Public Employees (“CUPE”) was the certified 
bargaining agent for the employees of the City of Gloucester. For more 
than two years, the City had negotiated pay equity with Canadian Union 
of Public Employees, Local 1525 “Local 1525”). Then CUPE sent the City 
a notice to bargain. This presented the Tribunal with two issues: was 
CUPE the bargaining agent, and was it bound by the agreements 
reached between the City and Local 1525? The Tribunal answered both 
questions in the affirmative. 

CUPE had been certified as the bargaining agent, and no proceedings 
under the Labour Relations Act had intervened to alter its status. 

And, although CUPE argued that it was not bound by the actions 
of Local 1525, the Tribunal found that since the union normally acts 
through its locals, until it intervenes in their activities, CUPE is bound 
by their conduct. The Tribunal refused to embark on an inquiry into 
internal union affairs. It noted that the City had no reason to question 
Local 1525’s authority to bargain, and concluded that CUPE was bound 
by its pay equity agreements with the City. 

This case also raised an issue respecting disclosure of documents. The 
Tribunal acted in accordance with its earlier decisions in Cybermedix 
Health Services Ltd. and Riverdale Hospital and ordered the production 
of the documents relevant to bargaining pay equity. 

The case is Gloucester (18 February 1991). 


How does the Tribunal approach section 9(2) cases? 

At the time of the implementation of a pay equity plan, an employee, 
who had enjoyed an hour-long lunch break off the employer’s premises 
for 14 years, had that lunch break reduced to half an hour to be taken on 
the premises. The employee complained to the Commission that she 
had been discriminated against for having exercised her rights under the 
Act, contrary to section 9(2), which prohibits the intimidation of persons 
because of their participation in the pay equity process. The review 
officer declined to make an order disposing of the allegation under that 
section because he had no jurisdiction to do so. He determined, 
however, that the employer’s actions amounted to a contravention of the 
Acts requirement in section 7(1) to “establish and maintain” pay equity, 
and ordered the reinstatement of her one-hour lunch break off the 
premises. The employer did not reinstate the lunch break as ordered, 
and the employee applied to the Tribunal seeking compliance with the 
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order. The employer made its own application, seeking to have the 
order revoked. 

Both parties thought their case before the Tribunal involved the issue 
of whether section 9(2) had been violated. The Tribunal held otherwise. 
Their applications related to the officer’s order. Therefore, the only 
thing that was properly before the Tribunal was whether or not the 
section 7(1) order was correct. For the section 9(2) issue to come before 
the Tribunal, it would have had to have been directly addressed in the 
pleadings. 

Nevertheless, because the parties clearly joined issue on section 9(2) 
and wanted the Tribunal to resolve that dispute, the Tribunal dealt with 
it. In doing so, the Tribunal set out how section 9(2) allegations should 
be addressed. Since the Act, unlike the Labour Relations Act, does not 
contain a reverse onus clause, it is up to applicant employees who claim 
that they have been disadvantaged because of pay equity to demonstrate 
that this is the case. 

In this case the applicant’s lunch break was altered coincident with 
the implementation of the pay equity plan. The timing of this change 
troubled the Tribunal and it stated that without more information it might 
have concluded that the change was connected to the pay equity 
process. The employer, however, introduced evidence that offered a 
credible explanation for its actions: that it had not previously been aware 
of the fact that this employee took an hour for lunch and had lunch off 
the premises. This explanation was not rebutted by the applicant. The 
Tribunal could therefore not be satisfied that the change occurred 
because of pay equity. In order to find a section 9(2) violation, the 
Tribunal would have had to be satisfied that there was a causal link 
between the employer action and the pay equity process. The Tribunal 
found that the employer's actions did not violate section 9(2). 

Furthermore, the Tribunal found that the employer’s actions did not 
violate section 7(1). 

The case is New Liskeard Board of Police Commissioners 
(27 February 1991). 


Procedural and Jurisdictional Matters 


When can a matter come before the Tribunal? 


An application was made to Review Services concerning a dispute as to 
who was the employer. One of the potential employers claimed that the 
review officer was without jurisdiction to decide the employer issue. The 
review officer sought the parties’ submissions on the jurisdictional issue. 
Before she had received and considered those submissions, an 
application was made to the Tribunal. This application also sought to 
determine whether or not the officer had jurisdiction to decide the 
employer issue. The Tribunal held that the application before it was 
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premature: the Tribunal could not deal with the matter until the review 
officer had completed the process she began with respect to the issue of 
her jurisdiction. See Thunder Bay Family and Children’s Services 

(13 July 1990). 


When can the Tribunal order production of documents? 


In Kingston and Frontenac Children’s Aid Society (3 August 1990), prior 
to the hearing, the union wrote to the other parties requesting the 
disclosure of certain documents. The request was refused and the union 
asked the Tribunal to compel disclosure. At the hearing, the parties 
agreed that the Tribunal should deal with the matter as if the request for 
the documents constituted a valid suzmmons duces tecum, and also 
agreed to be bound by the decision on the same basis. The parties 
opposing the request said that the Tribunal was without jurisdiction to 
order production. They argued that the Tribunal’s only jurisdiction in this 
matter derived from the Statutory Powers Procedure Act (SPPA) which 
required that documents be introduced in evidence by a witness. They 
also objected to the relevance of some of the documents. 

The Tribunal held that the SPPA and the Act together gave it the 
jurisdiction to compel production of the documents, and that a witness 
need not be called. If anyone subsequently sought to introduce the 
documents in evidence, then the documents would have to be proven 
through a witness in the normal course. On the issue of the documents’ 
relevance, the Tribunal stated that it would not compel the production of 
documents for the purpose of enabling one party to go on a “fishing 
expedition”, that is to determine if it has a case at all. Parties will, 
however, be compelled to produce documents that may be relevant to 
the facts, events, and issues in dispute. 


What happens when a review officer notifies the Tribunal that he/she 
has not settled a case and will not be making an order? 


Several employees of the Wentworth County Board of Education 
complained to the Pay Equity Commission that their employer was in 
violation of section 9(2) of the Act. The review officer notified the 
Tribunal pursuant to section 23(2) of the Act that she had not been able 
to settle the matter and would not be making an order. The Tribunal in 
Re Wentworth County Board of Education (27 August 1990) said that it 
would not proceed with a hearing into the matter until such time as it 
had received an application for a hearing from the employee or 
employees. 


Will the Tribunal consent to call a review officer as a witness in a 
proceeding before the Tribunal? 

An employer filed an application to the Tribunal objecting to a review 
officer’s order. One of the parties wished to call the review officer as a 
witness, and sought permission from the Tribunal to do so. Section 31 
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Female employees in 
Canada earn 36 per 
cent less than male 
employees. This 
means that for every 
dollar men are paid, 
women are paid just 
64 cents. Nearly a 
third of the wage gap 
between women and 
men is due to 
undervaluing of 
women’s workr. 


The Pay Equity 
Hearings Tribunal is 
responsible for the 
adjudication of 
disputes that arise 
under the Act. The 
actions and decisions 
of the Tribunal are 
“final and conclusive 
for all purposes”. 


creates a partial privilege against compelling review officers to testify, by 
providing that they may only be called as witnesses where the Tribunal 
consents. The Tribunal stated that it would not readily give its consent 
to call an officer because to do so would undermine the officer’s 
investigative and mediative roles, the success of which depends on the 
officer's being able to deal frankly and confidentially with the parties. 
The mere fact that officers also have the power to resolve disputes by an 
order was not considered by the Tribunal to alter these considerations. 
The Tribunal was not convinced that consent should be granted. 

The case is New Liskeard Board of Police Commissioners 
(19 October 1990). 


Does the Tribunal lose jurisdiction when it asks the parties to address 
a legal question at the close of argument? 

This case involved deciding who was the employer of nurses who 
worked out of the Porcupine Health Unit. The Tribunal had previously 
decided three “who is the employer?” cases. In these cases, four criteria 
or tests were used to determine the identity of the employer. The parties 
in the Porcupine case did not take issue with the use of these tests. After 
counsel had completed their submissions, the Tribunal asked them to 
address how the outcome of the case might be altered if the Tribunal 
were to concentrate on two of the four original tests. At the resumption 
of the hearing, counsel for one of the parties alleged that by posing this 
question, the panel had demonstrated bias or had committed a breach of 
natural justice. In Porcupine Health Unit (6 March 1991) the Tribunal 
rejected the allegation of bias. The panel’s decision to pose the question 
did not amount to descending into the arena and did not usurp the role 
of counsel. Furthermore, the mere posing of the question did not 
indicate that the panel had closed its mind to any other consideration. 
Accordingly, it could not be said to have prejudged the case. With 
respect to the natural justice allegations, the Tribunal did not find that the 
question expanded the scope of its inquiry or the possible outcomes of 
the case beyond what the parties must have originally contemplated. 
Accordingly, there was no error of natural justice involved. Nevertheless, 
the Tribunal offered the parties an opportunity to call further evidence 
and make further submissions if they so wished. 


How does the Tribunal deal with referrals from review officers who 
have formed the opinion that their orders are not being complied 
with? 

A review officer formed the opinion that neither the employer nor the 
union was complying with his order and he referred the matter to the 
Tribunal under section 24(5) of the Act. According to the Act, the parties 
must either comply with the order or dispute its contents. Any party 
wishing to dispute the contents must request a hearing before the 
Hearings Tribunal. To do so, the party must complete an application 
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requesting the hearing, serve it on the other party, and file the 
application with the Tribunal. 

In this case, the Tribunal asked the employer and the union whether 
either of them was alleging that the order had not been complied with, 
and if so, whether that party was prepared to apply to the Tribunal. 
Neither the employer nor the union was willing to proceed with the 
matter, but instead advised the Tribunal that they were negotiating. 

Since there was no party willing to apply and assume carriage of the 
matter, the Tribunal concluded that it was not appropriate to proceed 
further. The decisions dealing with this point are Re Timmins Board of 
Commissioners of Police (5 November 1990), Re Timmins Board 
of Commissioners of Police (15 March 1991), and Re Carlton Cards 
(12 April 1991). 


Can an application be dismissed for failure to state a prima facie case? 


In Peterborough (21 March 1991) the employer objected to the order of a 
review officer. The union asked the Tribunal to dismiss the application 

on the grounds that it did not state a prima facie case: that is, even if 
everything alleged in the application were accepted as true, no remedy 
could be granted to the employer. The Tribunal held that it had jurisdiction 
to dismiss an application where it raised no prima facie case, but that it 
would do so only in cases where it was “plain and obvious” that a hearing 
on the merits of the case could not lead to a result contemplated by the 
legislation. Furthermore, the Tribunal stated that it would not require the 
applicant to use technical or legal language, but would examine the sense 
of what was written in the application as a whole to determine if it 
disclosed a case. Simple disagreement with or dislike of a review officer’s 
order or a pay equity plan does not warrant a hearing into the matter. The 
reason for the disagreement must be a violation of the Act. The Tribunal 
dismissed the application, without prejudice to the employer’s right to 
make a new application. 


The Courts 


An appeal from Re Haldimand-Norfolk and Ontario Nurses’ Association 
was unanimously dismissed by the Ontario Court (Appeal Court) on 
peptember 27, 1990. 
An application for judicial review of the Tribunal’s decision in 
Metropolitan Toronto Library Board was abandoned on March 7, 1991. 
An application for judicial review of the Tribunal’s decision in 
Wentworth County Board of Education was unanimously dismissed 
by the Ontario Court of Justice General Division (Divisional Court) on 
April 30, 1991. 
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MEMBERS OF THE TRIBUNAL 


Beth Symes, Chair 

Ms. Symes has practised labour law 
and administrative law, and been 
active in the field of equality rights. 
She was one of the founders of the 
Women’s Legal Education and 
Action Fund. She is a member of the 
Board of Directors of the Council of 
Canadian Administrative Tribunals. 
Ms. Symes organized the first two 
Conferences of Ontario Boards 

and Agencies. She has written 
extensively in the areas of pay 
equity and administrative law. In 
October 1990, Ms. Symes was re- 
appointed for a second three-year 
term. 


Bruce Budd, 

Member Representative of Employees 
Mr. Budd was an employment 
standards officer with the Ontario 
Ministry of Labour before joining the 
Tribunal. He was involved in the 
Ontario Public Service Employees 
Union both as a member and on 
staff as director of finance. He is 
treasurer of the Labour Council 
Development Foundation, and has 
been active in several community 
and consumer organizations. 

Mr. Budd is bilingual. 


Kevin Burkett, Vice Chair 

Mr. Burkett is an acknowledged 
expert in labour relations. He has 
distinguished himself in mediating, 
arbitrating and resolving contentious 
labour and public interest disputes. 
Mr. Burkett is a part-time vice chair 
of the Tribunal. 
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Mary Ellen Cummings, Vice Chair 
Ms. Cummings has practised labour 
law, is an expert in pay equity, and 
has given many speeches on the 
topic. Her community work includes 
membership on a board of directors 
of a day care centre, involvement 
with an association for the 
handicapped, and previous work in 
legal aid. Ms. Cummings is bilingual. 


Donald Dudar, 

Member Representative of Employers 
Mr. Dudar has a background in 
human resources, and has held 
management positions with major 
corporations in the retail and 
transport sectors. He is an instructor 
in management studies at Sheridan 
College, and is actively involved with 
the Human Resources Professionals 
Association of Ontario. Mr. Dudar is 
bilingual. He was recently re- 
appointed for a second three-year 
term. 


Peter Gallus, Registrar 

Mr. Gallus joined the Tribunal in 
February of 1989, bringing to it his 
labour relations knowledge and 
experience. He previously worked for 
the Ontario Labour Relations Board 
where he was involved in mediating a 
variety of labour disputes. He also has 
over ten years experience as a union 
representative, responsible for the 
negotiation of collective agreements, 
grievances, arbitration and labour 
board representation. 


Susan Genge, 

Member Representative of Employees 
Ms. Genge came to the Tribunal with 
strong union leadership experience 
from her years as an active member 
of the Canadian Union of Public 
Employees and the Ontario 
Federation of Labour (the O.F.L.). She 
has served on the O.F.L. Women’s 
Committee, and written many articles 
about and taught courses on labour 
relations and women’s issues. She 
was employed as a union staff 
representative at the University of 
Toronto. Ms. Genge was re-appointed 
for a second three-year term. 


Patricia Hughes, Alternate Chair 
Prior to joining the Tribunal, 

Ms. Hughes was a vice chair at the 
Ontario Labour Relations Board. She 
was counsel to the Ministry of the 
Attorney General, where she 
concentrated on Charter issues and 
pay equity. She has a doctorate in 
political theory and has taught at the 
university level. She has published 
and spoken in the areas of feminist 
analysis, the Charter of Rights, labour 
law, and adjudication. 


Sharon Laing, 

Member Representative of Employers 
Prior to her appointment, Ms. Laing 
was responsible for labour relations, 
compensation and staffing with the 
City of Scarborough and Toronto’s 
Mount Sinai Hospital. She has 
substantial public sector experience 
and is involved with the Human 
Resources Professionals Association 
of Ontario. Ms. Laing has been re- 
appointed for a second three-year 
term. 


Nicole Leclerc, 

Member Representative of Employers 
Ms. Leclerc was appointed as a 
part-time member representing 
employers. As a lawyer with 
experience in labour relations and 
compensation, she brings to the 
Tribunal her extensive knowledge of 
the education and health care sectors. 
Ms. Leclerc is bilingual and a member 
of l’Association des Juristes 
d’Expression Francaise de l'Ontario. 


Mary Anne McKellar, Solicitor 

Ms. McKellar has practised in the 
areas of labour law, pension and 
employee benefits, and civil litigation 
in Toronto. She has published 
numerous articles and papers on 
employment issues. Ms. McKellar is 
bilingual. 


Melda Okoye, 

Member Representative of Employees 
Ms. Okoye is a part-time member 
representing employees. She is a 
registered nurse employed in the 
cardiovascular unit of a teaching 
hospital. As an active member of the 
Ontario Nurses’ Association, she has 
been president of her local and a 
member of the negotiating 
committee. Ms. Okoye is involved 
in community and professional 
development activities. 


Ralph Palumbo, Vice Chair 

Mr. Palumbo has extensive 
experience in administrative law. He 
was discipline counsel for the Law 
Society of Upper Canada, legal 
counsel to the College of Nurses 

of Ontario and a member of the 
Assessment Review Board. 

Mr. Palumbo is a founding member 
and director of the Canadian Italian 
Advocates Organization. He has been 
re-appointed for a second three-year 
term. 
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Janis Sarra, Vice Chair 

Ms. Sarra has lectured and written on 
labour relations, occupational health 
and safety, and pay equity issues. 

She has held research positions 

in provincial and municipal 
governments, served on the Premier’s 
Advisory Committee on Pay Equity 
and was a member of the Ontario 
Labour Relations Board. Ms. Sarra 

is bilingual and a member of 
Association des Juristes d’Expression 
Francaise de l'Ontario. She has 
presented papers on pay equity and 
administrative law. Ms. Sarra has been 
re-appointed for a second three-year 
term. 


Geri Sheedy, 

Member Representative of Employees 
Ms. Sheedy has been a trade unionist 
for many years with leadership 
positions in the Retail Wholesale 
Department Store Union. A long-term 
member of the Ontario Federation 

of Labour Women’s Committee, 


Ms. Sheedy was the O.F.L. human 
rights director responsible for 
women’s issues. She has worked 

on pay equity issues, including 
organizing pay equity forums in 
Eastern Ontario. Ms. Sheedy has been 
re-appointed for a second three-year 
term. 


Janet Slone Taylor, 

Member Representative of Employers 
Ms. Slone Taylor has been a 
consultant in labour relations, 
employment equity, management 
training and pay equity communica- 
tions. She has served as a nominee in 
both rights and interest arbitrations. 
She has developed an expertise at the 
senior level in the health care sector, 
and has first-hand experience in 
hospital management and 
administration. Ms. Slone Taylor 

is a founding member of Parent 
Perspective, a volunteer board that 
addresses the problems of youth. 


Training of Adjudicators 


The Tribunal provides an educational programme to update the skills of 
its adjudicators. This includes in-house training as well as participation 
in conferences and seminars. In the past year, for example, Greig 
Henderson, a Professor of English at the University of Toronto, 
conducted a workshop on writing decisions, and Professor Michael 
Ornstein of the Institute for Social Research, York University, gave a 


seminar on Statistics. 


Members of the Tribunal attended the second conference of Ontario 
boards and agencies, and the sixth conference of the Canadian Council 
of Administrative Tribunals. Members of the Tribunal, the Registrar, and 
the Solicitor organized workshops and gave presentations at both 
conferences. In addition, Tribunal adjudicators have presented papers 
and given speeches about pay equity at other conferences, and provided 
training to other tribunals on administrative law issues. 

The Solicitor and the adjudicators who have been designated to hear 
cases in French receive ongoing language training to enable the Tribunal 
to meet its obligation to provide services in that language. 
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NEW CHALLENGES 


Substantive Issues 


There are two cases dealing with the question of what constitutes 
gender neutrality. The hearings in Haldimand-Norfolk have finished and 
the decision is expected in the spring of 1991. Women’s College Hospital 
hearings will be completed by the fall of 1991, and the decision will 
follow. These decisions will provide guidelines for parties who have yet 
to complete the process. 

The Tribunal has received applications from an employer objecting to 
a review Officer's order requiring changes to a pay equity plan. The 
employer has named all non-unionized employees as respondents. The 
Tribunal must deal with the problem of how it can effectively notify all 
potential respondents of the proceeding, including former employees. 
There may be cases of this kind where none of the employees wishes to 
participate in the hearing. The role, if any, of the Pay Equity Office in 
such hearings has not been determined. 

The Tribunal has received applications from different groups of 
employees objecting to different aspects of the same pay equity plan. 
The Tribunal must decide whether to combine these applications or to 
hear each case separately. 

The Act states that a pay equity plan that has been executed by an 


employer and a bargaining agent shall be deemed to have been THe TAD AL ES 
approved by the Commission. The Tribunal has received applications aniiiiited tod 
from members of a bargaining unit alleging that the employer and the hearing process 
union have violated the statute. The Tribunal has yet to decide whether which is accessible, 
a member has the right to raise such questions. efficient and fair. 


Caseload and Resources 

At present, the Tribunal has adequate resources to deal with its caseload 
and to meet its goals for scheduling cases. Several factors may, however, 
affect the Tribunal’s continued ability to do so. The Tribunal’s caseload 
will increase if significant numbers of non-unionized women object to 
the plans posted by their employers. As well, Review Services has 
received approval to hire 12 new review officers. This staffing change 
will increase the Tribunal’s caseload significantly in 1992/93. Finally, if 
the proposed amendments to the legislation are enacted, there will be an 
additional increase in the Tribunal’s caseload. 


CONCLUSION 

The Tribunal is committed to a hearing process which is accessible, 
efficient and fair. It will continue to review its processes to ensure that it 
is meeting these goals. 
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